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4. Where, in an action on an instrument indemnifying plaintiff, defendant 
filed a general plea of non eat factum, and the defense was that the instrument 
had been signed on an understanding that it was to be held in escrow until 
signed by all the stockholders of a certain corporation, an instruction making 
the sufficiency of such defense turn on whether the instrument was signed by 
defendant on a particular day was erroneous. 



CITY OF RICHMOND v. CARUTHEES. 

March 23, 1905. 

[50 3. E. 265.] 

MUNICIPAL CORPORATIONS — POLICE POWER — CONSTITUTIONAL RESTRICTIONS — 
REMOVAL OF DEAD ANIMALS — DUE PROCESS OF LAW. 

1. Dead domestic animals are not per se nuisances, and cannot be made such 
by legislative declaration. 

2. An ordinance which, immediately upon the death of a domestic animal, 
and before it becomes a nuisance or dangerous to public health, deprives the 
owner of the animal of his property in the carcass, and invests it in a public 
contractor for the removal of such carcasses, provides for the taking of private 
property without due process of law, within the inhibition of Const. U. S. 
Amend. 14, and is therefore void. 

3. A city council possesses ample power to enact and enforce, in the interest 
of public health and safety, such reasonable ordinances as may be necessary with 
respect to the speedy and orderly removal of dead animals to places of safety, by 
the owner primarily, or, upon his default, by such other agency as it may pre- 
scribe. 

[Ed. Note. — For cases in point, see vol. 36, Cent. Dig. Municipal Corpora- 
tions, sec. 1342.] 

NORFOLK & WESTERN RY. CO. v. JOHNSON'S ADM' R. 
March 23, 1905. 

[50 S. E. 268.] 
RAILROADS — INJURIES TO LICENSEE— DEATH — LAST CLEAR CHANCE — EVIDENCE. 

In action for death of a licensee killed while negligently walking in a path 
between two railroad tracks, by being struck by one of two trains passing each 
other in opposite directions, evidence held insufficient to sustain a recovery on 
the ground that defendant, by the exercise of ordinary care, could have avoided 
the accident after discovering decedent's peril. 



ORIENTAL LUMBER CO. v. BLADES LUMBER CO. 

March 16, 1905. 

T50 8. E. 270.] 

SALES — EXECUTORY CONTRACT — ASSUMPTION — CONTRACT OF INDEMNITY — 
BREACH — MEASURE OF DAMAGES — PAROL EVIDENCE — CUSTOMS — USAGES — 
PLEADING. 

1. Where a contract between plaintiff and a lumber company for the sale of 
lumber, which defendant assumed, provided that the lumber at the mill was to 
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be measured and shipped, each party to pay one-half the cost of inspection "as 
per suggestion and oral verbal understanding — in other words the lumber is to be 
measured at the mill," parol evidence as to the verbal agreement between 
plaintiff and the lumber company as to the manner in which the lumber was to 
be delivered was inadmissible. 

2. Plaintiff having contracted to sell and deliver the output of its sawmill for 
the year 1901, on transferring the mill, etc., to defendant, the latter contracted 
to perform the residue of the contract, and to save plaintiff harmless from all 
claims legally asserted against it growing out of defendant's failure to perform the 
balance of the contract. Defendant failed to perform the contract as required, 
whereupon plaintiff, before paying the damages sustained, sued to recover the 
same, but during the pendency of the action the damages the purchaser was en- 
titled to recover from plaintiff were agreed between them to amount to $5,682. 
Held, that defendant's contract was not a mere contract of indemnity, but a con- 
tract to deliver the balance of the lumber, so that plaintiff's recovery was not 
limited to nominal damages, but was such sum as it was legally liable to pay, 
not exceeding the sum agreed on. 

3. A custom or usage relied on must be pleaded. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Customs and Usages, 
sec. 40.] 

4. In an action for breach of a contract to sell and deliver lumber, evidence of 
a custom or usage of the trade in delivering lumber is admissible. 

[Ed. Note. — For cases in point, see vol. 15, Cent. Dig. Customs and Usages, 
sec. 42.] 

TAYLOR v. TAYLOR. 

March 16, 1905. 

T50 8. E. 273.1 

PARENT AND CHILD — CUSTODY OP CHILD — RIGHTS OF RESPECTIVE PARENTS. 

1 . While a father is the natural guardian of his infant children, and has a 
paramount right to their custody, as against the mother, yet that right is limited 
by considerations looking towards the welfare of the children. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Parent and Child, 
sees. 4-24.] 

2. The custody of children should have been awarded to the father, on habeas 
corpxa proceedings against the mother, where the evidence conclusively estab- 
lished his financial, moral and general ability to care for the children, and 
showed that the mother had deserted his home without cause, arid had refused 
to return at his solicitation, and was dependent upon the uncertain income and 
precarious charity of a wage-earning brother for the support of herself and 
children. 

[Ed. Note. — For cases in point, see vol. 37, Cent. Dig. Parent and Child, 
sees. 14-17, 21, 22.] 



